
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
UNITED STATES SECURITIES 
AND EXCHANGE COMMISSION, 
 
Plaintiff, 
 
v. 
 
DRIVE PLANNING, LLC, and 
RUSSELL TODD BURKHALTER, 
 
Defendants, 
 
and 
 
JACQUELINE BURKHALTER, 
THE BURKHALTER RANCH 
CORPORATION, DRIVE 
PROPERTIES, LLC, DRIVE 
GULFPORT PROPERTIES LLC, 
and TBR SUPPLY HOUSE, INC., 
 
Relief Defendants. 
_____________________________________ 

 Case No. 1:24-cv-03583-VMC 
 
 

 
RECEIVER'S MOTION TO APPROVE RECEIVER’S FINAL CLAIMS 

DETERMINATIONS, PLAN OF DISTRIBUTION, AND INITIAL 
DISTRIBUTION TO CLAIMANTS WITH ALLOWED CLAIMS  

AND TO EMPLOY STRETTO, INC. AS DISTRIBUTION AGENT 
 

Kenneth D. Murena, as Court-Appointed Receiver (the “Receiver”) of the 

assets of Drive Planning LLC (the “Estate”), files his Motion to Approve Receiver’s 

Final Claims Determinations, Plan of Distribution, and Initial Distribution to 
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Claimants with Allowed Claims, and to Employ Stretto, Inc. as Distribution Agent 

(the “Motion”), and states: 

I. INTRODUCTION 

Pursuant to the Court’s Order Approving Claims Process and Employment of 

Stretto Inc. as Noticing and Claims Processing Agent, entered August 25, 2025 (the 

“Claims Order,” ECF No. 251), and the Court’s Order on Appeals of Receiver’s 

Final Claims Determinations, entered May 21, 2026 (the “Appeals Order,” ECF No. 

413), the Receiver has completed the claims administration process and now submits 

this Motion seeking Court approval of: (1) the Receiver’s final determinations for 

all claims as set forth in the Reconciled Claims Report attached hereto as Exhibit 

A; (2) the Plan of Distribution employing the rising tide method; (3) an initial 

distribution of $60,000,000 from the Drive Planning Recovery Fund to all eligible 

claimants holding Allowed Claims based on the rising tide method of calculation; 

and (4) the retention of Stretto, Inc. as distribution agent. 

Since his appointment on August 13, 2024, the Receiver has recovered more 

than $76,000,000 in funds from various sources, including the bank accounts of 

Drive Planning, LLC (“Drive Planning”), the liquidation of real property purchased 

with investor funds, recovery actions against third parties who received property and 

funds from Drive Planning, Drive Planning’s real estate investments with and loans 

to third parties, Drive Planning’s marketing arrangements with third parties, the sale 
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of ownership and leasehold interest in private jets, and the turnover of funds from 

Relief Defendants, investors who received net gains, agents/advisors, and other 

insiders of Drive Planning.  Further, the Receiver has taken control of real property 

titled in the name of Drive Planning or Defendant Burkhalter and/or certain Relief 

Defendants, purchased with funds traceable to investors, estimated at approximately 

$45,000,000.  The Receiver has liquidated some of this real property at market prices 

and continues to market for sale all other real property recovered to date.  After 

payment of the expenses to maintain and preserve the properties of the Estate, 

operate the ranch, the event space, and the multi-unit properties, and cover the 

Estate’s court-approved administrative expenses, the Estate holds more than 

$70,000,000 in cash on hand. 

The Reconciled Claims Report (Exhibit A) reflects 2,378 claims filed against 

the Estate with a total Allowed Claim Amount of $229,164,543.46.  The Report also 

provides the disallowed or reduced claims and the basis for that determination 

through defined reconciliation codes inputted for each claim. 

The Receiver proposes an initial distribution of $60,000,000, calculated using 

the rising tide method described herein, to be disbursed to all eligible claimants 

holding Allowed Claims.  The Receiver will continue to marshal and liquidate the 

Estate's assets and increase the Drive Planning Recovery Fund, to be disbursed 

through future interim or final distributions to claimants holding Allowed Claims. 
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II. BACKGROUND 

A. THE ENFORCEMENT ACTION 

This action commenced on August 13, 2024, with the filing of the Securities 

and Exchange Commission’s (“SEC”) Complaint against Defendants Drive 

Planning, LLC and Russell Todd Burkhalter and Relief Defendants Jacqueline 

Burkhalter, The Burkhalter Ranch Corporation, Drive Properties, LLC, Drive 

Gulfport Properties LLC, and TBR Supply House, Inc.  The SEC also filed an 

Expedited Motion for Emergency Relief to prevent the dissipation of assets and 

continued defrauding of investors.  See ECF No. 2.  The Court found that the SEC 

had established a prima facie case of securities law violations by Defendants 

Burkhalter and Drive Planning, and that the Relief Defendants improperly received 

funds derived from the fraudulent activities.  See ECF No. 11 at ¶¶ 2, 4.  Accordingly, 

the Court entered a Preliminary Injunction freezing the assets of the Defendants and 

Relief Defendants, prohibiting the destruction of documents, and requiring an 

accounting, among other things.  See id.  

B. APPOINTMENT AND DUTIES OF RECEIVER 

On August 13, 2024, the Court also entered an Order Appointing Receiver 

(the “Appointment Order”), appointing Kenneth D. Murena, Esq. as Receiver of 

Drive Planning and all assets owned by or purchased with funds derived from 

investors or clients of Drive Planning (collectively, “Receivership Property”).  See 
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ECF No. 10.  The Court found that the appointment of a Receiver was necessary to 

marshal, preserve, and recover assets derived from fraudulent activities tied to the 

Defendants’ alleged Ponzi scheme.  See id. at pp. 1-2.  The Receiver was tasked 

with, inter alia, securing assets acquired with or otherwise traceable to investor 

funds, managing the Receivership Estate, and liquidating assets for the benefit of 

defrauded investors.  See id. at ¶¶ 4-7. 

C. KNOWN INVESTORS AND CREDITORS 

Based on the Receiver’s review of Defendants’ bank records, documents 

provided by investors, and a bank reconstruction prepared by the Receiver’s forensic 

accountant, the Receiver is aware of approximately 2,800 investors who transferred 

more than $380,000,000 to Drive Planning.  The Receiver and his forensic 

accountant have substantially completed the forensic reconstruction of Drive 

Planning’s accounts, which reflect payments back to investors of approximately 

$160,000,000 and investor losses of approximately $229,000,000. 

The Receiver and his counsel confirmed each investor’s identity and contact 

information through a data collection portal emailed to all investors.  The Receiver 

also requested documentation from all investors and received supporting documents 

evidencing the investment amounts from a majority of investors.  He reviewed those 

documents with the bank reconstruction prepared by his forensic accountant and 

Case 1:24-cv-03583-VMC     Document 449     Filed 07/14/26     Page 5 of 24



 6 

calculated a net loss amount for each investor who suffered a loss because of his or 

her investment with Drive Planning. 

III. THE CLAIMS PROCESS 

A. ORDER APPROVING CLAIMS PROCESS 

On August 11, 2025, the Receiver filed his Motion to Approve Claims Process 

and for Authorization to Employ Stretto Inc. as Noticing and Claims Processing 

Agent (ECF No. 240).  On August 25, 2025, the Court entered the Claims Order 

(ECF No. 251), which: (1) authorized the Receiver to engage Stretto Inc. (“Stretto”) 

as Claims Agent; (2) approved the proposed Claims Process; (3) authorized the 

Receiver to email a Claims Package to all known, potential claimants; and (4) 

established the procedures for filing, reviewing, and adjudicating claims. 

The Claims Order established the following schedule (the “Claims Process 

Schedule”): 

 

Day 0 Plan Approval Date 

Day 60 Receiver to send out Claims Packages 

Day 90 Claims Bar Date 

Day 120 Receiver’s Final Determination Date 

Day 150 Claimant Deadline to Appeal Final 
Determination to the Court 

Day 180 Receiver’s Deadline to File Responses 
to Appeals 
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TBD Receiver’s Deadline to File Motion to 
Approve Plan of Distribution and 
Proposed Initial Distribution Amounts 

 
 
B. IMPLEMENTATION OF THE CLAIMS PROCESS 

In accordance with the Claims Order and all Court-approved extensions of 

time, the Receiver met all deadlines set forth in the Claims Process Schedule.  The 

Receiver, with the assistance of Stretto, sent the Claims Package, comprising the 

Notice of Claims Process and a pre-filled Proof of Claim and Release Form, to all 

known investors and creditors of Drive Planning by email within sixty (60) days of 

the Approval Date.  The Claims Package was written in English and Spanish, 

consistent with the Claims Order, given that the primary language of many investors 

is Spanish. 

The Claim Form for investor claimants was pre-filled with each investor’s 

contact information and net loss amount (the “Allowed Claim Amount”), as 

calculated by the Receiver using Drive Planning’s bank account records, the forensic 

reconstruction of Drive Planning’s bank accounts prepared by the Receiver’s 

forensic accountant, and the investors’ documents uploaded to the data collection 

portal hosted by Stretto.  The Receiver calculated the Allowed Claim Amount by 

subtracting the total amount of transfers that an investor or creditor received from 

Drive Planning from the total amount of transfers that such investor made to Drive 
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Planning (i.e., a simple money-in, money-out calculation).  The calculation of a 

claimant’s Allowed Claim Amount did not include any interest, profit, or fees 

promised, but not paid, to an investor or creditor.  A claimant’s net loss was 

calculated on a consolidated basis, such that if a claimant had multiple accounts, 

including personal accounts held individually or jointly with a spouse, individual 

retirement accounts, trust accounts, and/or sole-owned limited liability company 

accounts, the Allowed Claim Amount was the total deposits in all accounts minus 

the total withdrawals from all accounts. 

Claimants who accepted the Receiver’s Allowed Claim Amount only needed 

to complete the release and certification to have an Allowed Claim.  Claimants who 

disputed the Allowed Claim Amount were required to complete a blank Claim Form 

and upload supporting documentation.  The Receiver also engaged Stretto to provide 

technical phone support to investors attempting to upload their documentation, and 

to organize, review, and store the claims data in a searchable database.  Stretto 

received, processed, and maintained a register of all submitted Claim Forms.  That 

register was used to prepare the Reconciled Claims Report (Exhibit A). 

C. RECEIVER’S FINAL DETERMINATIONS AND APPEALS 

By the Receiver’s Final Determination Date, the Receiver reviewed Stretto’s 

initial determinations for each disputed claim and made a final determination as to 

the amount, if any, to be allowed for each claim.  Where the Receiver rejected a 
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claim in whole or in part, the Receiver sent the claimant an email setting forth his 

final determination, including the reason(s) for the rejection, the classification of the 

claim, and the deadline and method to appeal to this Court.  Seven (7) claimants 

timely submitted appeals of the Receiver’s Final Determinations.  The Receiver filed 

his Responses to Appeals of Receiver’s Final Claims Determinations (ECF No. 388) 

by the deadline established in the Claims Order.  The Court considered all seven (7) 

appeals and entered the Appeals Order on May 21, 2026 (ECF No. 413).  The Court 

resolved all timely appeals in the Appeals Order, making final adjudications as 

follows: 

 
Claim No. Filed 

Amount 
Receiver’s 

Determination 
Amount on 

Appeal 
Court’s 

Determination 

1000987 $500,000 $0 $500,000 $0 

1000565 $2,053,100 $0 $2,053,100 $0 

1001583 $225,111.60 $0 $250,124 $0 

1001660 $66,500 $59,450 $60,292.88 $59,450 

1001973 $630,000 $130,000 $630,000 $130,000 

1001622 $56,000 $0 $56,000 $0 

1002142 $67,156 $0 $67,156 $0 
 

The Appeals Order constitutes the Court’s final adjudication of all appeals of 

the Receiver’s final claims determinations.  See ECF No. 413 at 29.  The Court 

directed the Receiver to file the proposed Plan of Distribution within thirty (30) days 
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of entry of the Appeals Order, which deadline was extended to July 14, 2026 by this 

Court’s Order.  See id. and ECF No. 436.  Accordingly, the Receiver is timely filing 

his proposed Plan of Distribution through this Motion. 

D. RECONCILED CLAIMS REPORT 

The Receiver’s Reconciled Claims Report (Exhibit A) reflects the Receiver’s 

final determinations on all filed claims, with a total aggregate Allowed Claim 

Amount of $229,164,543.46 (the “Total Allowed Claims”).  The Reconciled Claims 

Report also includes reconciliation codes explaining the basis for the denial or 

reduction of each disallowed or partially allowed claim.  The Receiver’s 

determinations in the Reconciled Claims Report reflect the Claims Order’s 

requirements, the Court’s rulings in the Appeals Order, and the Receiver’s forensic 

accounting of Drive Planning’s records.  Accordingly, the Receiver requests that the 

Court approve his final determinations of claims as set forth on Exhibit A. 

IV. RETENTION OF STRETTO AS DISTRIBUTION AGENT 
 

The Receiver proposes to continue employing Stretto, but as distribution 

agent, to prepare and send the distributions to claimants in accordance with the Plan 

of Distribution approved herein, under the same retention terms and conditions 

previously approved by this Court in the Claims Order.  In this capacity, Stretto’s 

services will include preparing distribution checks and wires, maintaining 

distribution records, communicating with claimants regarding distributions, 
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resolving technical issues, and other related services.  The Receiver will continue to 

seek Court approval of Stretto’s fees and expenses incurred in connection with the 

distribution, to the extent they exceed $10,000 in any given month, as required by 

the Appointment Order and the Claims Order (approving their employment as claims 

agent).  Stretto shall be paid from the Receivership Estate only as authorized by the 

Court.  

V. PLAN OF DISTRIBUTION 

A. THE DRIVE PLANNING RECOVERY FUND 

The Estate currently holds more than $70,000,000 in cash on hand after 

payment of Court-approved administrative expenses (the “Drive Planning Recovery 

Fund”).  As described herein, the Receiver proposes an initial distribution of 

$60,000,000 from the Drive Planning Recovery Fund to eligible claimants with 

Allowed Claims in accordance with the rising tide method.  The Receiver will retain 

the remaining funds in the Drive Planning Recovery Fund to cover ongoing 

administrative expenses and to preserve sufficient liquidity for subsequent 

distributions as additional assets are liquidated and recovered. 

B. THE RISING TIDE DISTRIBUTION METHOD 

The Receiver proposes to employ the rising tide method to distribute the Drive 

Planning Recovery Fund to claimants with Allowed Claims.  The rising tide method 

is the most equitable distribution method in cases, such as this one, in which 
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numerous claimants received significant payments from Drive Planning prior to the 

commencement of the receivership.  Those payments, totaling approximately 

$160,000,000, were comprised of newer investor funds rather than any actual profits 

earned by Drive Planning.  But for those payments, the Estate would have 

significantly more funds on hand to distribute at this time. 

Under the rising tide method, pre-receivership withdrawals and payments to 

a claimant are considered part of the distribution received by a claimant and are 

subtracted from the amount of receivership funds to which a claimant would have 

been entitled had there been no pre-receivership withdrawals or payments.  The 

method aims to ensure that no investor will recover a greater percentage of his or her 

total investment than any other investor, taking into account both pre- and post-

receivership recoveries.  In practical terms, the rising tide method works as follows: 

the Receiver first identifies the target recovery percentage (the “Rising Tide Level”), 

which is the percentage of each investor’s total investment that the available funds 

are sufficient to provide to all claimants.  Claimants who received pre-receivership 

distributions at or above the Rising Tide Level receive no further distribution from 

the Estate.  Claimants who received pre-receivership distributions below the Rising 

Tide Level receive a distribution from the Estate equal to the difference between the 

Rising Tide Level and the percentage of their investment that they already recovered 
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pre-receivership.  The process repeats at increasing levels until all available funds 

are distributed. 

For example, if the Rising Tide Level is 30% and a claimant invested 

$100,000 and received $10,000 pre-receivership (a 10% recovery), that claimant 

would receive a distribution of $20,000 from the Estate (bringing the claimant’s total 

recovery to 30%).  A claimant who invested $100,000 and received $35,000 pre-

receivership (a 35% recovery) would receive no distribution at the 30% Rising Tide 

Level, because that claimant has already recovered more than 30% of his or her 

investment. 

The Rising Tide Level and the initial distribution amounts, provided on 

Exhibit A, were calculated by data analysts at Ankura with expertise in performing 

this type of calculation for receivership estates, retained by the Receiver with this 

Court’s approval, for the specific and limited task of calculating the distribution 

amounts using the rising tide method for this initial distribution and all subsequent 

distributions.  See ECF No. 439.  In this case, the Rising Tide Level for the initial 

distribution is approximately 35%1.  As such, all investors with an Allowed Claim 

who have not yet received a pre-receivership recovery of 35% of their total 

 
1 The Rising Tide Level is expressed as approximately 35%. The actual Rising Tide 
Level used in the Receiver's distribution calculations is 35.4124915%, with 
distributions calculated using the full precision of that percentage and rounded to the 
nearest cent. 
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investment will receive a payment from the initial distribution to bring their recovery 

to the Rising Tide Level.  The initial distribution amount for each claimant is set 

forth in Exhibit A.  Accordingly, the Receiver asks the Court to approve those 

distribution amounts and authorize the Receiver to disburse the funds from the Drive 

Planning Recovery Fund. 

C. PROPOSED INITIAL DISTRIBUTION OF $60,000,000 

The Receiver proposes an initial distribution of $60,000,000 from the Drive 

Planning Recovery Fund to all eligible claimants holding Allowed Claims, in 

accordance with the rising tide method described herein.  The specific distribution 

amounts for each claimant are set forth in the Reconciled Claims Report (Exhibit 

A).  The Receiver requests authorization to revise the approved claims, i.e., claimant 

group, claimant names, Allowed Claim Amounts, and corresponding distribution 

amounts, to the extent any errors are discovered during the distribution period, 

without further order from this Court. 

The initial distribution of $60,000,000 represents approximately 80% of the 

cash currently held by the Estate.  The Receiver will retain sufficient funds in the 

Drive Planning Recovery Fund to cover ongoing administrative expenses, including 

Stretto’s fees, the Receiver’s fees and expenses, and other court-approved 

administrative costs.  The Receiver will file supplemental motion(s) for approval of 

subsequent distributions to eligible claimants holding Allowed Claims following the 
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recovery of significant additional amounts from the liquidation of assets and/or the 

Estate’s claims against third parties, insiders, and affiliates of Drive Planning. 

D. METHOD AND LOGISTICS OF DISTRIBUTION 

The Receiver will make the initial distribution to claimants by check.  Only 

claimants that cannot receive a distribution by check will receive a wire transfer. 

Stretto will prepare and send the distribution checks (and, as applicable, wire 

transfers) to claimants in accordance with the payment instructions provided by each 

claimant in the online Payment Instructions Form disseminated by Stretto via email. 

Claimants who made their investments with Drive Planning through retirement 

accounts, corporate entities, and/or trusts may provide separate payment instructions 

for each, and the Receiver will follow those instructions in making distributions.  

The Receiver is not in a position to provide tax or investment advice and therefore 

will not opine on how claimants should receive their distributions or how 

distributions should be allocated among claimants’ multiple investment accounts or 

sources.  Claimants are encouraged to consult their own tax and investment advisors 

regarding the most appropriate manner of receiving their distribution and how to 

allocate it among different types of investment accounts/sources.  

The Receiver requests ninety (90) days from the date of the Court’s approval 

of this Plan of Distribution to complete the initial distribution to all eligible claimants 

who provide accurate and complete payment instructions within sixty (60) days of 

Case 1:24-cv-03583-VMC     Document 449     Filed 07/14/26     Page 15 of 24



 16 

the approval date.  The Receiver, with the assistance of Stretto, will require claimants 

requesting that their distribution be allocated among multiple checks to different 

accounts/sources to confirm the amount of each such check.  This allocation process 

will require communication and coordination with claimants, which will be 

performed by the Receiver’s office.  During the 90-day distribution period, the 

Receiver will send distributions on a rolling basis, beginning with claimants 

requesting payment in a single check, followed by claimants who must allocate their 

distribution among multiple checks. 

Any distribution check that is returned as undeliverable or remains uncashed 

for ninety (90) days following issuance shall be returned to the Drive Planning 

Recovery Fund, and the corresponding claimant’s distribution shall be held and 

reissued with the next distribution.  The Receiver reserves the right to seek Court 

guidance regarding the disposition of unclaimed or undeliverable distribution 

proceeds. 

E.  SUBORDINATION OF CREDITOR CLAIMS 

During the course of the Claims Process, the Receiver provided the Court-

approved Notice and Claim Form to all known creditors of Drive Planning.  The 

Drive Planning Estate received two creditor claims during the Claims Process.  The 

creditor claims were reviewed for proof of debt owed by Drive Planning and required 

supporting documentation for consideration.  The Receiver only allowed the 
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principal debt owed for goods or services received by Drive Planning.  The Receiver 

did not allow claims for interest, late fees, collection costs, or penalties assessed on 

debts owed to creditors.  As a result, the Receiver made his final determinations on 

the unsecured creditor claims and allowed them as follows: 

CREDITOR 
CLAIM 

NUMBER 
POC 

AMOUNT BASIS FOR DEBT 
RECEIVER 

DETERMINATION 

DP-C0001 $77,915.50  
Vehicle installment 
contract $15,733.23  

DP-C0002 $543,098.92 
Court-approved 
settlement agreement $543,098.92 

 

The Receiver’s determinations as to the creditor claims are now final. 

Consistent with the Claims Process, the Receiver provided each creditor with notice 

of its Allowed Claim Amount and advised each creditor of the procedure and 

deadline to appeal the Receiver’s determination.  Neither creditor filed an appeal or 

otherwise challenged the Receiver’s determination.  Accordingly, the Allowed 

Claim Amounts reflected herein constitute the final adjudicated amounts of those 

unsecured creditor claims and are not subject to further dispute. 

The Receiver further submits that equitable subordination of the creditor 

claims to investor claims is appropriate under the circumstances of this receivership.  

First, the settlement agreement with the creditor holding DP-C0002 for $543,098.92 

provides that the claim will only be paid with claims of the same priority and in 

Case 1:24-cv-03583-VMC     Document 449     Filed 07/14/26     Page 17 of 24



 18 

accordance with the distribution rules set forth in this Motion, as approved by the 

Court.  See Settlement Agreement, ¶ G at ECF No. 103-1.  The parties had 

contemplated the subordination of creditor claims as is often done in receivership 

cases.  Indeed, the primary purpose of this SEC enforcement action and the 

receivership created by this Court is to marshal and preserve assets acquired through 

Defendants’ fraudulent scheme and maximize recoveries for the victims who 

entrusted their funds to Drive Planning.  Unlike the investor claimants, who 

collectively suffered more than $229 million in net losses as a result of the Ponzi 

scheme, the two creditor claimants provided goods or services to Drive Planning in 

the ordinary course of business and do not stand in the same position as the defrauded 

investors whose funds constitute the source of the Drive Planning Recovery Fund. 

The assets presently available for distribution were recovered through the Receiver’s 

efforts to reclaim and liquidate property acquired with investor funds and to recover 

transfers made from investor monies. 

Federal courts supervising equity receiverships possess broad discretion to 

establish priorities among claimants and to approve distribution plans that achieve 

fairness and equity under the circumstances.  See SEC v. Forex Asset Mgmt., LLC, 

242 F.3d 325, 331 (5th Cir. 2001); SEC v. Infinity Group Co., 226 F. App’x 217, 

218 (3d Cir. 2007).  In exercising those equitable powers, courts routinely recognize 

that defrauded investors are the principal intended beneficiaries of receivership 
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recoveries and may be afforded priority where necessary to achieve an equitable 

result.  See, e.g., United States CFTC v. PrivateFX Global One, 778 F. Supp. 2d 775, 

786 (2011) (quoting Quilling v. Trade Partners, Inc., No. 1:04-CV-723, 2006 WL 

3694629, at *1 (W.D. Mich. Dec. 14, 2006) (As “an equitable matter in receivership 

proceedings arising out of a securities fraud, the class of fraud victims takes priority 

over the class of general creditors with respect to proceeds traceable to the fraud.”)). 

Here, permitting distributions to general creditors before investors have recovered 

their net losses would dilute the limited pool of recovered assets and reduce 

distributions to the victims of the fraud whose funds generated the Drive Planning 

Recovery Fund in the first instance. 

Accordingly, the Receiver proposes that the two allowed creditor claims be 

subordinated to all allowed investor claims and that no distribution be made on 

account of any creditor claim unless and until all investors holding Allowed Claims 

have received distributions equal to their full Allowed Claim Amounts.  Given the 

relatively small number and aggregate amount of creditor claims, and the substantial 

unrecovered losses suffered by investors, such treatment is fair, reasonable, and 

consistent with the equitable objectives of this receivership. 

VI. LEGAL ARGUMENT 

The Receiver believes that the foregoing proposed Plan of Distribution 

employing the rising tide method of calculating each claimant’s distribution will 
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provide a fair, equitable, and efficient method for distributing the Drive Planning 

Recovery Fund to claimants with Allowed Claims. 

The District Court has broad powers and wide discretion to grant relief in an 

equity receivership, including approval and implementation of a plan of distribution. 

See SEC v. Infinity Group Co., 226 Fed. Appx. at 218 (“District Courts have wide 

equitable discretion in fashioning distribution plans in receivership proceedings, and 

we review the District Court’s order only for abuse of that discretion.”) (citations 

omitted); SEC v. Forex Asset Mgmt., LLC, 242 F.3d at 331 (finding that a district 

court has wide latitude when it exercises its inherent equitable power to approve a 

plan to distribute receivership assets). 

District Courts have approved the use of the net loss method for determining 

allowed claim amounts and/or disallowing claims, as employed here.  Indeed, courts 

have employed this net investment methodology in receiverships both at the claims-

calculation stage and as part of proposed plans of distribution.  See S.E.C. v. 

Complete Bus. Sols. Grp., Inc., 2024 U.S. Dist. LEXIS 146133, *48-51 (S.D. Fla. 

Jun. 26, 2024) (holding that application of the net investment methodology is fair, 

reasonable, and appropriate for calculating the claims of investors in receivership 

and approving the Receiver’s proposed net investment methodology); S.E.C. v. 

Capital Consultants, LLC, No. CIV.00-1290-KI, 2002 WL 32502450, at *2-3 (D. 

Or. Dec. 5, 2002) (concluding that use of “Receiver’s proposed money-in/money-
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out pro rata approach is an equitable one”); S.E.C. v. Champion-Cain, 2023 WL 

2215955, at *4 (S.D. Cal. Feb. 24, 2023) (approving claims determinations 

calculated using a “net loss” or “money-in money-out” (MIMO) method). 

Moreover, courts in this District have approved the rising tide distribution 

method “as it provides a more equal level of recovery for all Investors, taking into 

account returns realized prior to the Receivership.  Case law also supports the rising 

tide theory. ‘Rising tide appears to be the method most commonly used (and 

judicially approved) for apportioning receivership assets.’”  SEC v. Torchia, U.S. 

Dist. LEXIS 244660 *19 (N.D. Ga. Aug. 24, 2018) (citing SEC v. Detroit Mem’l 

Partners, LLC, 2016 U.S. Dist. LEXIS 154474 *36 (N.D. Ga. Nov. 8, 2016), quoting 

SEC v. Huber, 702 F.3d 903, 905 (7th Cir. 2012)).  Moreover, a receiver has the 

discretion to implement a rising tide method of distribution, which provides for pro 

rata distributions based on net losses to those claimants who suffered the greatest 

losses and then, only after those claimants’ losses are brought to the level of those 

who suffered the less significant losses, subsequent pro rata distributions based on 

net losses to all investors on that level, and so on until all receivership assets are 

distributed or all claimants are paid in full.  See Huber, 702 F.3d at 904 (approving 

the use of the rising tide method to allocate compensation and losses). 

The rising tide method is the most equitable distribution method in this case 

because Drive Planning paid back approximately $160,000,000 to investors prior to 
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the commencement of the receivership, meaning some investors received substantial 

pre-receivership returns while others received little or nothing.  As confirmed by the 

Ponzi analysis prepared by the Receiver’s forensic accountant, those pre-

receivership returns were paid using investors’ deposits, not Drive Planning’s 

profits.  Thus, a pro rata distribution based solely on net losses would not account 

for these pre-receivership disparities.  The rising tide method ensures that all 

investors, to the greatest extent possible, achieve the same percentage recovery of 

their total investment. 

Accordingly, the Receiver respectfully requests that the Court approve his 

final claim determinations set forth in the Reconciled Claims Report (Exhibit A), 

approve the Plan of Distribution employing the rising tide method, and authorize the 

Receiver to make an initial distribution of $60,000,000 from the Drive Planning 

Recovery Fund in the amounts set forth on Exhibit A. 

VII. CERTIFICATION OF CONFERRAL 

Undersigned counsel hereby certifies that the Receiver has conferred with 

counsel for the SEC regarding the relief requested herein, and the SEC has no 

objection to the requested relief.  Undersigned counsel further certifies that she has 

conferred with Defendant Burkhalter and with counsel for the Relief Defendants, 

and Mr. Burkhalter and the Relief Defendants have no objection to the requested 

relief.  Shortly after the filing of this Motion, the Receiver posted the Motion with 
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its Exhibit A on the receivership website for public review and sent an email notice 

to all investors directing them to review it on that site. 

VIII. CONCLUSION 

WHEREFORE, for the foregoing reasons, the Receiver respectfully requests 

that the Court enter an order: (1) approving the final claims determinations for all 

claimants as set forth in the Reconciled Claims Report attached hereto as Exhibit A; 

(2) approving the Plan of Distribution employing the rising tide method as described 

herein; (3) approving the initial distribution amounts and authorizing the Receiver 

to disburse the initial distribution of $60,000,000 from the Drive Planning Recovery 

Fund to eligible claimants holding Allowed Claims as provided on Exhibit A; (4) 

authorizing the Receiver to revise the approved claims, to the extent any errors are 

discovered during the distribution period, without further order from this Court; (5) 

authorizing the continued retention of Stretto but as distribution agent to prepare and 

send distributions to claimants under the same retention terms and conditions 

previously approved by the Court, including the payment of fees and expenses 

incurred up to $10,000 per month, without further Order from this Court; (6) 

approving the subordination of the two allowed creditor claims to all allowed 

investor claims and authorizing the Receiver to withhold any distribution on creditor 

claims unless and until investors have been paid their full Allowed Claim Amounts; 

and (7) granting such other relief as this Court deems just and appropriate. 
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Respectfully submitted this 14th day of July, 2026. 

s/Adriana Pavon   
       Adriana M. Pavon, Esq.  
       Florida Bar No. 1025060 

Admitted Pro Hac Vice 
 

Lead Counsel for Kenneth D. Murena,  Local Counsel for Kenneth D. Murena, 
as Court-Appointed Receiver   as Court- Appointed Receiver  
Adriana M. Pavon     Henry F. Sewell, Jr. 

Florida Bar No. 1025060    Georgia Bar No. 636265 
apavon@dvcattorneys.com    Buckhead Centre 

Admitted Pro Hac Vice    2964 Peachtree Road NW, Suite 555 
Russell Landy     Atlanta, GA 30305 

Florida Bar No. 44417   Telephone: (404) 926-0053 
rlandy@dvllp.com    hsewell@sewellfirm.com  

Admitted Pro Hac Vice 
DAMIAN  |  VALORI   |  CULMO 
1000 Brickell Avenue, Suite 1020 
Miami, Florida  33131 
Telephone: (305) 371-3960 
Facsimile: (305) 371-3965 
 
 

CERTIFICATE OF SERVICE, FONT AND MARGINS 

I hereby certify that, on July 14, 2026, I electronically filed the foregoing 
motion using the CM/ECF System that will automatically send e-mail notification 
of such filing to all registered attorneys of record, and I served the motion on 
Defendant Russell Todd Burkhalter via e-mail. 
 

I further certify that I prepared this document in 14 point Times New Roman 
font and complied with the margin and type requirements of this Court. 

 
s/Adriana Pavon 
Adriana M. Pavon, Esq. 
Florida Bar No. 1025060 
Admitted Pro Hac Vice 

Case 1:24-cv-03583-VMC     Document 449     Filed 07/14/26     Page 24 of 24



EXHIBIT ACase 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 1 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 2 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 3 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 4 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 5 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 6 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 7 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 8 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 9 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 10 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 11 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 12 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 13 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 14 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 15 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 16 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 17 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 18 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 19 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 20 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 21 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 22 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 23 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 24 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 25 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 26 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 27 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 28 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 29 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 30 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 31 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 32 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 33 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 34 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 35 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 36 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 37 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 38 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 39 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 40 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 41 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 42 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 43 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 44 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 45 of 46



Case 1:24-cv-03583-VMC     Document 449-1     Filed 07/14/26     Page 46 of 46



 
 

 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
UNITED STATES SECURITIES  
AND EXCHANGE COMMISSION,    
 

Plaintiff, 
 
v. 

 
DRIVE PLANNING, LLC, and 
RUSSELL TODD BURKHALTER, 
 

Defendants, 
 
and 
 
JACQUELINE BURKHALTER, 
THE BURKHALTER RANCH 
CORPORATION, DRIVE 
PROPERTIES, LLC, DRIVE 
GULFPORT PROPERTIES LLC, 
and TBR SUPPLY HOUSE, INC., 
 

Relief Defendants. 
_____________________________________ 

 
 
 
 
 
 
 
 
 
 
 
 
Case No. 1:24-cv-03583-VMC 

 
PROPOSED ORDER GRANTING RECEIVER'S MOTION  

TO APPROVE RECEIVER’S FINAL CLAIMS DETERMINATIONS,  
PLAN OF DISTRIBUTION, AND INITIAL DISTRIBUTION TO 

CLAIMANTS WITH ALLOWED CLAIMS  
AND TO EMPLOY STRETTO, INC. AS DISTRIBUTION AGENT 

 
This matter came before the Court upon the Receiver’s Motion to Approve 

Receiver’s Final Claims Determinations, Plan of Distribution, and Initial 

Distribution to Claimants with Allowed Claims, and to Employ Stretto, Inc. as 
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Distribution Agent (the “Motion”).  See ECF No. ___.  The Court, having considered 

the Motion and being otherwise advised in the premises, hereby finds and orders: 

1. The Receiver’s Motion is GRANTED. 
 

2. The Court APPROVES the final claims determinations for all claimants 

as set forth in the Reconciled Claims Report attached to the Motion as Exhibit A. 

3.  The Court APPROVES the Plan of Distribution employing the rising 

tide method as described in the Motion and the initial distribution amounts as set 

forth in Exhibit A to the Motion. 

4. The Court AUTHORIZES the Receiver to disburse the initial 

distribution of $60,000,000 from the Drive Planning Recovery Fund to eligible 

claimants holding Allowed Claims as provided on Exhibit A to the Motion.  

5. The Court AUTHORIZES the Receiver to revise the approved claims 

listed on Exhibit A to the Motion, to the extent any errors are discovered during the 

distribution period, without further order from this Court.  

6. The Court APPROVES the continued retention of Stretto, but as 

distribution agent, to prepare and send distributions to claimants under the same 

retention terms and conditions previously approved by the Court, including the 

payment of fees and expenses incurred up to $10,000 per month, without further 

Order from this Court. 

7. The Court APPROVES the subordination of the two allowed creditor 
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claims to all allowed investor claims and AUTHORIZES the Receiver to withhold 

any distribution on creditor claims unless and until investors have been paid their 

full Allowed Claim Amounts. 

8. This Court shall retain exclusive jurisdiction over all matters related to 

the Motion. 

DONE AND ORDERED in Northern District of Georgia, this ___ day of 

_________, 2026. 

 
     _____________________________ 
     U.S. DISTRICT COURT JUDGE 
 

Copies to: Counsel of Record 
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